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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS
---------------------------------------------------------------JC

In the Matter of the Application of

Petitioner,
For a judgment pursuant to Article 78 of the Civil
Practice Law and Rules,

Index No.: - - - - - -

-againstTINA M. STANFORD, Chairwoman of the New
York State Board of Parole,
Respondent.
---------------------------------------------------------------JC

VERIFIED PETITION PURSUANT TO ARTICLE 78
Petitioner,
alleges as follows:

by his undersigned attorney, for his petition against respondents,

PRELIMINARY STATEMENT
This brief is submitted on behalf of Mr.
to appeal the decision of the Board
of Parole to deny-parole release after his appearance before the Board on April
10, 2017. The Board of Parole decision parrots and unlawfully relies on patently erroneous
information created by computer-generated form-letters on the Patrolman's Benevolent
Association website. These opposition letters, cited by the Board in its denial, wrongfully
attribute the death of an officer to then sixteen year-old-· even though he was
found not guilty of felony-murder of the officer.
VENUE
1. Venue is laid in Dutchess County pursuant to CPLR §506(b), because it is the county
where Respondents made the determination complained of, and where Respondents
refused to perform a duty specifically enjoined upon them by law, and because Dutchess
County is within the judicial districts in which the principal office of Respondents is
located.
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FACTS

2. When he was 16 years old, was convicted of two counts of robbery in the first
degree and criminal possession of a weapon in the fourth degree. He was also charged
with felony-murder, but acquitted. He has remained incarcerated ever since and is
currently serving his 23rd year of a 16 and 2/3 to 40 year sentence. - A f f . Ex. 1 at
1. As described in detail below, - h a s used this time for reflection and growth,
maintaining a clean disciplinary record for the past ten years, and amassing support from
his family and friends, including a former NYPD officer and his supervisor from food
services for whom he worked for 12 years.
THE UNDERLYING CRIME

3. The original offense started with a teenager's misguided anger over his stolen bike. - ' s bicycle, a gift from his mother, was stolen while he was in a corner store and.
- ' then a 16-year-old, suddenly lost his primary form of transportation. His family,
including his adult uncle, saw that he was upset. - ' s thirty year-old uncle came
up with a plan to rob a bike store to replace the stolen bicycle. as a distressed
teenager putting trust in an adult family member, agreed to the plan. He never knew his
uncle was bringing an operable weapon to the store and in no way anticipated that anyone
would be killed. The verdict reflects the fact that during the trial, it was demonstrated that
did not cause the officer's death. Today, however, recognizes that he
"should not have gone along with the plan but, at the time, [he] foolishly thought it was ok
to rob someone else just because something was taken from [him]." - A f f . Ex. 2
at 4. As noted durin~le hearing, this was the first time had been in
trouble with the law. . . . . Aff. Ex. 1 at 4.
4. At no time d i d - think the plan included killing a police officer and nothing in the
record supports the Board's conclusion that this was a part o f - ' s plan.
Aff. Ex. 3. Prior to the commission of the crime, - h a d not believed that that
someone could be seriously injured during the commission of the crime. The jury found
as much when it acquitted him of the felony-murder (PL 125.25(3)) charges. Aff. Ex. 4; Chachkes Aff. Ex. 5 at 3; - A f f . Ex. 6 at 15 ("The jury rejected the
argument t h a t - in any way participated in the act which caused - , s death, or
in any way knew that something like this was going to happen").
5. The plan was for himself, his 17-year-old brother, a 15-year-old friend and his uncle to
steal a few bikes from a bike shop, but not harm the owners. A s - described it,
"[ o]ur plan was to use an inoperable guns to scare the e ~ t i e them up, and then
leave on stolen bicycles." Aff. Ex. 2 at 4. A s ~ explained during his
most recent hearing, his brother carried an inoperable air pistol they intended to use "to
possibly scare the store employees into submission so [they could] bind them and take the
property without incident." . . . . Aff. Ex. 1 at 15. It was only during the robbery that
he learned his "older brother carried a BB gun and that [his] uncle also carried a real gun."
Aff. Ex. 2 at 4. Today, he recognizes that he should have realized that his uncle's

2

2 of 11

FILED: DUTCHESS COUNTY CLERK 01/17/2018 08:59 PM
NYSCEF DOC. NO. 1

INDEX NO.

-

RECEIVED NYSCEF: 01/17/2018
FUSL000126

plan to rob the store "was wrong [and] obviously dangerous" and that he should not have
participated. Id.

S REMORSE AND GROWTH AS AN ADULT
6. - · s parole packet, statements he made during his recent parole hearing, and
statements made by those who know him make it abundantly clear that he is sincerely
remorseful about the events that occurred on December 2, 1994, and the suffering he caused
to the individuals involved and their families in connection with the offense. In his words:
I should have thought about the serious consequences of stealing from people ... [and]
. I feel a lot of
starting a dangerous chain of events that led to the death of
sadness for the lives that were lost, and a lot of remorse for how ~ s contributed to
their deaths, even though I never intended for anyone to get hurt. . . . . Aff. Ex. 2 at 5.
Additionally, he explains:
I am deeply sorry to t h e - - · and families for the
endless emotional and mental suffering that I have caused them. I would also like
to apologize to the bike store owner for the extensive damage to his business and
livelihood that resulted from my a c t i o n s ~ regret participating in a
robbery that led to the death of O f f i c e r ~ and I send my deepest
apology to his family.
Chachkes Aff. Ex. 2 at 1.
7. The submissions made b y - i n support of his parole chronicle his maturation since
committing the crime as a juvenile. He notes that, "[t]oday, as I value and view life with
a different kind of respect. I still feel the weight of my past actions in my h e a r t . " Aff. Ex. 2 at 6. He discusses how he has begun to attend church again, as "I recognized
my need for spiritual guidance. Through church and church-related community service
projects, I learned to become more careful and considered in my decision-making and to
deal with people using patience and good communication." -explains, "in prison
I have grown and matured into an adult man. I use my internal moral compass to do what's
right instead of what is popular or looks tough."-Aff. Ex. 2 at 2. Importantly,
As I began to do some introspection, I realized the selfishness and short-sightedness
that had landed me in prison... I realized that I should have exercised the decency,
patience, and diligence to work hard for what I wanted, instead of depriving others
of their belongings. Basically, I realized that as a teenager, I went about getting
what I wanted in completely the wrong way.
-

Aff. Ex. 2 at 6. He concludes, "I feel a lot of sadness and remorse for how my
crime impacted [others]. I know that my becoming a better person does not turn back the
clock or undo the hurt they've suffered. I wish I knew then what I know now." Aff. Ex. 2 at 11.

3

3 of 11

INDEX NO.

FILED: DUTCHESS COUNTY CLERK 01/17/2018 08:59 PM
NYSCEF DOC. NO. 1

-

RECEIVED NYSCEF: 01/17/2018
FUSL000126

8. Others who have come to k n o w - during his incarceration agree that he has shown
considerable growth and sincere remorse as he has matured. For example,
,
who has~know through his incarcerated son, is "a former NYC Police
O f f i c e r - , former NYC Correction Officers- and a former U.S. Air
Force Reserve Sgt." and believes " t h a t - has served his time well and is truly
remorseful and repentant of the [c]rime he committed" and is available to help "[ if] - h a s any problems, I am willing to serve as a mentor and [role] model."
Aff. Ex. 7 at 1 The relationship is so close that
considers
a nephew, as he wrote in his letter of support.
9. - · with w h o m - has an ongoing friendship, notes that "I have known
for over 10 years. We have communicated through letters and phone calls.
He has been a great asset to my son who also is incarcerated. He is a Christian young man
that exhibite~ange toward the better, he stress [sic] to me many times how sorry
he truly i s . " - A f f . Ex. 2 at 49. Similarly,-, whose husband is one of
- s friends, explains that "Over the years-has demonstrated to me that
he's sorry for his wrong doing and takes full responsibility for his short comings."
Aff. Ex. 2 at 51. Ms.
, the mother of another of Mr.
friends, who has known him for about six years also writes in support: "I can tell you now
he is a very different person from the [t]eenager who committed this crime. I am a witness
to the positive transformation that has been made. -assumes full responsibility for
his actions." - A f f . Ex. 2 at 50.

llll's

PRODUCTIVE ACTIVITY WHILE INCARCERATED

10. Further demonstrating his growth and maturation,- has used his time since he
was incarcerated to participate in numerous programs, earning fourteen certificates since
1999. Aff. Ex. 2 at 8. A number of these programs were aimed specifically
toward giving - t h e tools he needed to grow and mature, such as substance abuse
programs, violent behavior awareness programs, and release readiness programs. Id.
Others were designed to further his education, including a GED program
completed in 2000 and a number of vocational training courses, in which he earned
certificates in electrical, building maintenance, and food services vocational programs. Id.
Prior to his incarceration,- was an active volunteer in the community-something
he regrets straying from in the period immediately before the instant offense-and he has
tried to continue that commitment to community responsibility while in prison. Id. at 8-9.
He has worked to support prison fundraisers and food drives and has helped other inmates
~ - at 9. In fact, his friendships with, and support from,
and
were born of the support and mentorship he showed
to their sons or husband. Id. at 49-51.
CLEAN DISCIPLINARY RECORD AND "LOW" RISK ASSESSMENT

11. Consistent with this dedication to the community a n d ~ himself, - · s
disciplinary record has been pristine for over ten years. - A f f . Ex. 1 at 12. His
last ticket was in March 2007, and the ones before that were for incidents that occurred
4
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1996 and 1998. E x . - A f f . Ex. 2 at 23. As noted at the hearing, of these four
tickets, only one was for a tier 3 infraction. - A f f . Ex. 1 at 12.
12. In preparation for the April 2017 hearing, was assessed for his "risk" to the
community and criminogenic needs with a "COMPAS" assessment, which indicated he
was a "low risk" individual. - A f f . Ex. 9 at 13.1

NO SUBSTANCE ABUSE PROBLEM
13. While-earned a score of 3, indicating he was low risk, even that score does not
adequately reflect his actual circumstances. Because has long admitted to
recreational marijuana use as a teenager, including on the day of the crime, he is considered
to have a "history of drug problems" and his reentry substance abuse score~ble"
according to the COMPAS assessment. This is notwithstanding the fact t h a t - - has
not used drugs in decades, never had any drug possession incidents-either while
incarcerated or before-nor has he ever tested positive for any drugs while incarcerated.
- A f f . Ex. 9 at 9. In fact, his COMPAS notes, "[i]t did not appear to the interviewer
that
was at risk for substance abuse problems." Id. And even though
there is no record of any drug use other than recreational use as a c h i l d , - has still
committed to signing up for a substance abuse program upon his release. Chachkes Aff.
Ex. 2 at 10.

FAMILY SUPPORT AND REENTRY PLAN

14. The Board of Parole denied-parole despite the fact that he demonstrated that he
has a realistic and promising re-entry plan back into society. He has shown growth as a
person through completing his vocational degrees and being a model employee, and he
has loving family and friends that are ready to support him every step of the way.
15. worked in Food Service for about 12 years and has shown that he is a
responsible and productive individual, ready to return to work in society. Aff.
Ex. 2 at 39. His supervisor,- f o u n d - to have "a strong work ethic
through employment. He has continued to uphold this ethic by becoming honest,
dependent and trustworthy. This has made a valuable asset to Food Service ...

COMPAS is a risk and needs assessment instrument used widely in the criminal justice system through different
formats . See PRACTITIONER'S GUIDE TO COMP AS; NEW YORK STATE COMP AS-PROBATION RISK
NEEDS ASSESSMENT STUDY: EXAMINING THE RECIDIVISM SCALE'S EFFECTIVENESS AND
PREDICTIVE ACCURACY (Division of Criminal Justice Services, 2012). COMP AS offers actuarially-based
estimates, expressed in decile scores of 1 (lowest) through 10 (highest), of an offender's (1) risk offelony violence;
(2) risk ofre-arrest; and (3) risk of absconding from supervision. PRACTITIONER' S GUIDE, at 8; NYS COMPAS
STUDY, at 1-2. COMPAS also provides a ten-point scale of a prisoner's criminal involvement, history of violence
and prison misbehavior. PRACTITIONER'S GUIDE, at 9. The instrument also assesses criminogenic needs,
evaluating a prisoner's risk of encountering circumstances conducive to criminality, such as substance abuse,
unemployment, low family support, or other negative social conditions or attitudes that might interfere with his or
her successful re-entry. Id. at 32-46.
1
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He is always respectable to Civilian, Security and other offenders .... I feel he is highly
employable and would be a productive member of society." Id. Once released, hopes to ultimately get a job in the electrician trade and continue down that route, but
until then,
has an employment and housing offer from his f r i e n d to work in his clothing business and live in his home. Aff. Ex. 2 at 40.
As a back-up, he also has a housing offer from his sister-. Aff. Ex. 7 at
5.
has also said that he is "in the position to financially aid" - ·
- A f f . Ex. 2 at 52. Finally, his sister wrote that she is ready to help
"map out strategies to find job, by going to job fairs, libraries, putting in job application".
- A f f . Ex. 7 at 5.
16. - h a s the support of his loving family and they are prepared to help him
transition back into society. Aff. Ex. 2 at 43-46; Ex. Fat 3-5. His sisters a n d - have sent letters to the parole board asking f o r - ' s
release. acknowledged that "kids don't always make the wisest decisions in life,"
but she believes " t h a t - h a s learned over the years from the terrible mistakes he
has m a d e . " ~ at 45. And-wrote "I believe that the time
- h a s spent in prison has rehabilitate[ d] him," and t h a t " - is
wholeheart[edly] sincere and remorseful for his actions. I am willing to be a supportive
figure in my brother['s] life for whatever it is that he needs."-Aff. Ex. 7 at 3-5.
- ' s nephews, - a n d
, have also sent letters supporting.
's release, writing "I miss you a lot and plus you've been away for a long time."
- A f f . Ex. 2 at47-48.
THE "COMMUNITY OPPOSITION" WAS WEB-GENERATED FORM LETTERS
17. As the Parole Appeal Board notes, the Parole Board cited "official statements in opposition
to Appellant's immediate release back into the community" as a consideration that would
support denying parole. This so-called "opposition," however, appears to consist, at least
in part, of form letters automatically generated by the New York City Patrolmen's
Aff. Ex. 8.
Benevolent Association. See www.nycpba.org/paroleletter.aspx;
Clicking on the link associated with leads to an automatically generated form
letter stating "I vehemently ~ a r o l e for
, killer of
on 12/2/1994." - A f f . Ex. 8 at 5. This is notwithstanding that.
was never charged with intentionally murdering Officer- and was found not
guilty of felony-murder after his trial. See-Aff. Ex. 4; Chachkes Aff. Ex. 5. The
Parole Board has not yet provided-with any of the actual opposition letters it has
received in connection with his case. Chachkes Aff. Ex. 10. A follow-up FOIL request,
which requested only the number of opposition letters and redacted copies, remams
outstanding. Chachkes Aff. Ex. 11.
THE BOARD'S DECISION WAS BOILERPLATE AND NOTED NO NEGATIVE
FACTORS BEYOND THE ORIGINAL CRIME
1 8 . - clearly demonstrated during his most recent Parole Board hearing that he is
sincerely remorseful and that he had matured well beyond the child who committed this
6
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crime over 20 years ago. Despite this, he was once again denied parole. It was his fourth
hearing, and he has already been incarcerated for 6 years beyond his minimum sentence of
16 2/3 years. He is now 39 years old, after having been incarcerated for a crime committed
when he was 16.
1 9 . - ' s youth at the time of the crime, and maturation since, came up a number of
times during his hearing. The Board recognized that had "some unique
characteristics" because of his age. - A f f . Ex. 1 at 3. The Board also recognized
t h a t - had included information in his parole packet regarding "some areas as it
relates to your development" and noted, "[ c]ertainly as a youth we consider that and look
into t h a t . " - Aff. Ex. 1 at 12. Instead of following up on that inquiry, however,
the Board turned immediately to questions about the crime, asking, "[ w]hen the shooting
started what did you do at the instant offense?"-Aff. Ex. 1 at 12.
2 0 . - for his part, explained during the hearing that he went along with his uncle's
plan "because I was afraid of the short term consequences oflosing his respect and possibly
the respect of my peers and I didn't want to be seen as weak or a weakling." - A f f .
Ex. 1 at 8. He also clearly articulated his remorse and reflection: "You know, as a 39year-old man I learned a lot from thinking, through the consequences of my actions and I
feel that a lot of sadness in my heart because it was because of my actions that, you know,
that brought about this misfortune." - A f f . Ex. 1 at 8. There was no testimony at
the hearing or ~ n - ' s personal statements to support the Board's
conclusion t h a t - knew his uncle was armed or had any type of plan to harm
anyone.
21. The Board also noted - s lack of recent disciplinary issues, his program
accomplishments, and his low COMPAS score and evidence of family support. Aff. Ex. 1 at 10-12. During the hearing, the Board noted no negative factors that would
count against-being granted parole, outside of the instant crime. Lastly, although
had prepared a statement to read during his hearing, out of a concern that he
would be too nervous and emotional to communicate effectively, the Board did not afford
him the opportunity and instead a s k e d - t o "fax [the statements] to us." Aff. Ex. 1 at 17; Chachkes Aff. Ex. 12 (statement).
22. The Board's final decision was boilerplate and focused almost entirely on the seriousness
of the underlying crime. It reads, in full:
Of significant concern is your course of conduct related to the instant offense of
robbery first (two counts) that you said had been contemplated when your bicycle
was stolen. The factors considered include that an in concert robbery of a bicycle
shop was planned. You state you brought tape to bind occupants of the store. The
plan escalated to where your co-defendant (uncle) exchanged gunfire with police
resulting in an officer and your uncle's death. We note your youth, lack of prior
arrests and subsequent program accomplishments and growth. We also have
reviewed your case plan, COMP AS report and document submissions. While your
behavior since March 2007 has improved your prior misbehavior reports are noted.
7
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This panel also has considered official statements and the clear intent to act
criminally you displayed. To grant your release at this time would so deprecate the
seriousness of your offense as to undermine respect for the law.
Chackes Aff. Ex. 3.
ADMINISTRATIVE APPEAL PROCESS

23. submitted his administrative appeal in August 2017 and received a denial one
month later that contained ten pages of boiler-plate legal argument plus nine bullet-points
concerning-'s specific appeal. Chachkes Aff. Ex. 13; - A f f . Ex. 14.
CAUSES OF ACTION

I.
Failure to Provide Reasons for Parole Denial in Detail

24. Petitioner repeats and realleges each and every allegation previously set forth in this
petition in paragraphs "1" through "22."
25. Executive Law§ 259-i(2)(a)(i) requires the Parole Board to give the reasons for parole
release denial in detail and not in conclusory terms.
26. The Parole Board failed to so do, instead it merely superficially listing the rehabilitative
factors it was required to consider.
27. This is improper and irrational, and circumvents effective judicial review.
28. Further, Executive Law § 259-i(2)(c)(A) requires the Parole Board to consider certain
factors, including the seriousness of the offense with due consideration to any mitigating
and aggravating factors.
29. The Third Department's recent decision in Hawkins v. New York State Department of
Corrections and Community Supervision held that age is one such mitigating factor. 30
N.Y.S.3d 397 (3d Dep't 2016).
30. The Parole Board, however, failed to consider Petitioner's age at the time of the request
as a mitigating factor.
31. This is contrary to controlling case law, rendering the decision arbitrary and capricious.
32. Moreover, the decision of the Parole Board directly contradicts the transcript.
33. Specifically, the decision indicates that Petitioner called multiple people on the day of the
offense and it opines that Petitioner's remorse is shallow.
34. Both of these findings are inconsistent with the transcript of Petitioner's parole hearing
and no detail is given in the decision to explain the contradictions.
35. This renders the decision unfit for judicial review, and necessarily arbitrary and
capnc10us.
36. Further, Executive Law§ 259-i(2)(c)(A) must be considered subject to the forward
looking prioritization articulated in Executive Law§ 259-c(4).
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37. The Board failed to do this, and instead placed undue emphasis on the seriousness of the
underlying offense and fabricated the "plan" b y - to escalate the robbery.
38. Finally, the Board's decision does not provide enough detail to determine whether the
Board reasonably relied on opposition statements that patently misstate facts concerning
- · s criminal liability for an officer's death.
39. The Court should require in camera review of those statements so it may have a full
record to review.
II.

Reliance on Inaccurate Opposition Statements and Failure to H e a r - ' s
Personal Statement and Fairly Consider-'s Forward-Looking Factors
Violated his Fourteenth Amendment Rights to Due Process
1. Petitioner repeats and realleges each and every allegation previously set forth in this
petition in paragraphs "1" through "22."
2. The Fourteenth Amendment of the United States Constitution guarantees both procedural
and substantive due process.
3. - h a s a liberty interest in being released on parole when every factor other than
the original offense and inaccurate community opposition statements based on the
original offense favors release.
4. - w a s not given the opportunity to address the falsehoods in the opposition
statements submitted against his release. was also owed the opportunity to
read his statement prepared for the parole board. Instead, his panel told him to fax it.
They then made the final decision without reading his personal statement.
5. This is in direct violation of both Petitioner's substantive and procedural Fourteenth
Amendment Due Process Rights.
III.

Failure to Consider Petitioner's Age at the Time of the Offense Violated his Eighth
Amendment Rights
6. Petitioner repeats and realleges each and every allegation previously set forth in this
petition in paragraphs "1" through "22."
7. The Eighth Amendment of the United States Constitution prohibits cruel and unusual
punishments.
8. The United States Supreme Court has recently held in a line of cases that the Eighth
Amendment places clear limits on the punishment of youth. See Montgomery v.
Louisiana, 136 S. Ct. 718 (2016); Miller v. Alabama, 132 S. Ct. 2455 (2012); Graham v.
Florida, 560 U.S. 48 (2010).
9. This limits include prohibitions on life without parole, including for violent offenses like
murder, and the consideration of youth and its attendant circumstances at the time of
sentencing.
10. The Third Department has held that Petitioner is entitled to similar consideration at the
parole release hearing stage. See Hawkins, 30 N.Y.S.3d 397.
9
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11. The Parole Board failed to make any such consideration of the circumstances surrounding
Petitioner's offense at his hearing.
12. Instead, the Parole Board appeared to have pre-formed its Decision before Petitioner's
hearing even took place.
13. A pre-formed decision precludes the possibility of parole, and effectively sentences
Petitioner to a life sentence without parole.
14. This is in direct violation of Petitioner's Eighth Amendment Rights.

WHEREFORE, Petitioner respectfully requests that the Court issue an order:
a. Annulling and vacating the decision of Respondents dated April I 0, 2017,
denying petitioner
parole release, and;
b. Directing Respondents to immediately afford Petitioner a new parole release
hearing, at which Respondents shall consider all appropriate statutory factors
governing parole release determinations, including, but not limited to, the
information in the tecord, Petitioner's age and attendant circumstances at the time
of the release as mitigating factors, and that the de novo parole hearing be
presided over by three different parole commissioners and;
c. Attorneys' fees and interest;
d. Granting such additional relief as the Court deems just and proper.
Dated: January 17, 2018

Alex Chachkes, Esq.
Jacquelyn Hehir, Esq.
Attorneys for Petitioner
ORRICK, HERRINGTON
& SUTCLIFFE LLP
51 West 52nd Street
New York, New York 10019
Tel.: (212) 506-5000

Lorraine McEvilley, Esq.
Attorney for Petitioner
The Legal Aid Society
Parole Revocation Defense Unit
199 Water Street, 5th Floor
New York, New York 10013
Tel.: (212) 577-3411
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS
In the Matter of the Application of
Index No. - - - Petitioner,
VERIFICATION
For a judgment pursuant to Article 78 of the Civil
Practice Law and Rules,
-against-

TINA M. STAN FORD, Chairwoman of the New
York State Board of Parole,
Respondent.

ALEX V. CHACHKES, an attorney duly admitted to practice before the courts of this
state, does hereby affirm under penalty of perjury that the following statements are true:
1.

I am counsel

2.

I have read the foregoing verified petition and know its contents.

3.

The contents of the foregoing verified petition are true to the best of my knowledge and

t

, petitioner.

based on my communications with petitioner.
4.

-

RECEIVED NYSCEF: 01/17/2018
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I make this verification on petitioner's behalf because he is presently incarcerated outside

of the county in which my office is located.
Dated: January 17, 2018
New York, New York
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS

---------------------------------------------------------------JC
In the Matter of the Application of

Petitioner,
For a judgment pursuant to Article 78 of the Civil
Practice Law and Rules,

Index No.: _ _ _ _ __

-againstTINA M. STANFORD, Chairwoman of the New
York State Board of Parole,
Respondents.
---------------------------------------------------------------JC

MEMORANDUM OF LAW

Lorraine McEvilley, Esq.
Attorney for Petitioner
The Legal Aid Society
Special Litigation Unit
199 Water Street, 6th Floor
New York, New York 10038
Tel: (212) 577-3411
Fax: (646) 449-6786

Alex Chachkes
Jacquelyn Hehir
Attorneys for Petitioner
ORRICK, HERRINGTON
& SUTCLIFFE LLP
51 West 52nd Street
New York, New York 10019
Tel.: (212) 506-5000
Fax: (212) 506-5151
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PRELIMINARY STATEMENT
This brief is submitted on behalf of
of Parole to deny -

to appeal the decision of the Board

parole release after his appearance before the Board on April 10,

2017-incidentally, the same day that Governor Cuomo signed Raise the Age legislation that
would have prevented-from having been tried for the same offense as an adult ifhe had
committed the crime today.
The Board of Parole decision parrots and unlawfully relies on patently erroneous
information created by computer-generated form-letters on the Patrolman's Benevolent
Association website. These opposition letters, cited by the Board in its denial, wrongfully attribute
the death of an officer to then sixteen y e a r - o l d - even though he was found not guilty of
felony-murder of the officer.
In addition to improperly relying on these complete falsities that contradict the court
verdict, the Board's failure to properly apply the Hawkins constitutional analysis and its own
regulations concerning how youth is a mitigating factor, lead it to impossibly conclude that sixteen
year-old-was the ringleader during the events that led up to the death of an officer, rather
than his thirty year-old military veteran uncle,
Based on this twisted logic, the Board denies -

parole release for a fourth time

and orders him to two more years of confinement, sentencing him to an extra-judicial sentence of
25 years for robbery. Concluding that a sixteen year-old orchestrated the actions of his thirty yearold veteran uncle during a robbery of a bicycle shop, despite how that finding directly contradicts
the verdict delivered by the original fact-finder, is the essence of irrational and improper decisionmaking this Court must correct.
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FACTS

Petitioner refers the Court to the facts set forth in its Verified Petition Pursuant to Article
78, filed concurrently herewith.
POINT I
I.

THE BOARD'S RELIANCE ON ERRONEOUS INFORMATION, CONTAINED IN
A PBA COMPUTER-GENERATED LETTER CAMPAIGN AGAINST •
IN CONCLUDING THAT TEENAGE
CAUSED AN
OFFICER'S DEATH BY "ESCALATING" A PLAN WITH HIS THIRTY YEAROLD UNCLE, WAS IMPROPER.

The Board's decision improperly relied on erroneous information, weighed factors
required by law and otherwise recited boilerplate conclusory language, evading intelligent judicial
review.

A.

The Board's Decision Was Improper Because It Relied Primarily on Facts
Rejected by the Fact-Finder a t - ' s Trial Where He Was Found Not
Guilty of Felony-Murder.

The Board's decision conflates-'s "plan" to rob a bicycle store with his uncle' in order to replace a bicycle stolen from -

earlier that year, with a "plan" that

"escalated" causing the death of Officer-· Chachkes Aff. Ex. 3. Other than the false
statements in the computer-generated opposition letters from the PBA website that state is "killer of P.O.

", there is no evidence from the trial or f r o m - ' s

parole hearings that any such "escalated" plan existed and in fact, -

repeatedly has denied

k n o w i n g - brought an operable weapon with him. Chachkes Aff. Ex. 8; Chachkes Aff.
Ex. 1 at 15:13-23; Chachkes Aff. Ex. 2.
"Given this misrepresentation regarding petitioner's convictions, and it appearing that the
'significant' letters in opposition to petitioner's release were prompted by the erroneous
characterization of petitioner's conviction, it was error for the Board to credit those tainted [PBA]
letters." Comfort v New York State Bd. of Parole, 101 AD3d 1450, 1451 (3d Dep't 2012). The
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Board's conclusion that his "plan escalated to where your codefendant (uncle) exchanged gunfire"
relies solely on the statements made by the PBA website and undermines the judicial fact-finder's
decision t h a t - w a s not guilty of felony-murder. Chachkes Aff. Ex. 3 at 1-2. As the verdict
reflects,

s shooting of the officer was spontaneous and not caused or planned or

foreseen b y - . Chachkes Aff. Ex. 4; Chachkes Aff. Ex. 5. 1
-

is in the exact same position as

was: during a felony committed

with a relative, both were found not-guilty of felony-murder and yet were being punished for
felony-murder by the Board of Parole.-'s denials in 2011, 2013, 2015 all specifically cite
the "substantial" (2011 ), "significant" (2013) and "community" (2015) opposition without
disclaiming its false statements concerning - · s guilt. Chachkes Aff. Ex. 15. It appears
the Board referred to the opposition letters as "official statements" in its 2017 decision, as
described by the Appeals Unit in its bullet-point list ofreasons justifying the initial Board's denial.
Chachkes Aff. Ex. 14 at 10 (finding the Board "properly considered official statements in
opposition to Appellant's immediate release back into the community"). Its reliance on them is
also implied by the fact that only these letters assign-guilt for the officer's death and
that the Board also improperly attempted to re-litigate the felony-murder charge during the parole
hearing. Chachkes Aff. Ex. 1 at 15-16.
The Third Department found it improper i n - s case and directed a new hearing.
The same must be done here. The Board must receive a clear message that it may not re-litigate
dismissed charges and punish people for crimes of which they have been acquitted.

See Penal Law 125.25(3). The first element of felony-murder is that a felony was committed
( - was found guilty of robbery in the first degree). The second element of felonymurder is that in the furtherance of the felony from the first element, that the death of a third
person was caused.-was specifically found not guilty of causing the death of Officer
- a f t e r trial.
1
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1.

The Board's decision is improper because it irrationally concluded that
was the ringleader of the robbery despite the fact that he
was sixteen and that he was following the lead of his veteran thirty yearold uncle.

The Board turned the Hawkins constitutional analysis, which requires age to be considered
as a mitigating factor, on its head in this case. 2016 WL 1689740 (3d Dep't 2016). 2 Instead of
considering-'s age as a mitigating factor, it somehow came to the opposite conclusion
that sixteen year-old-played an equally capable role in planning the robbery, escalating
the "plan" and forming "clear intent to act criminally" as his thirty year-old uncle.
This conclusion reveals that the Board in fact failed to properly consider age as a mitigating
factor. Courts in New York State have previously discounted parole decisions that failed to
rationally consider a petitioner's youth. See, e.g., In re Winchell, 32 Misc.3d 1217 (Sup. Ct.
Sullivan Cty. 2011) (ordering a de nova hearing where the Board denied parole release based on
the prisoner's actions as a teenager, rather than on his growth and rehabilitation as demonstrated
by his institutional achievements); Thomas v. New York State Div. ofParole, 286 A.D.2d 393,398
(2d Dep't 2001) (finding the Board's denial based on the petitioner's "aberrational" murder
conviction committed at age 15 arbitrary given the petitioner's demonstration that, "at the age of

New York State legislative developments since Hawkins have continued to emphasize forward
looking and rehabilitative policies with respect to young people charged with crimes. Most
recently, the Raise the Age Act, signed into law on April 10, 2017 - the very day that the Board
denied-'s parole for the fourth time- allows 16- and 17-year-old offenders to be tried as
juveniles, avoid a life of imprisonment, and have a chance to be productive, law-abiding members
of society. Two rationales underscore the new law. First, New York has recognized that affording
young people age-appropriate treatment is a legislative priority. See, e.g., Assembly Debate at 90
("Juvenile psychosocial immaturity is consistent with emerging research regarding brain
development"). Second, this Act reflects New York's desire to give a second chance to youth
offenders. See, e.g. Senate Debate at 1916-17 ("We know young people with their whole lives
ahead of them can be put on a path to being productive New Yorkers").
2
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35, she was not likely to return to a life of crime or that her release was otherwise incompatible
with society's welfare").
Furthermore, mere acknowledgement of the individual's age at the time of the commission
of the offense is not enough; there must be an "inquiry into and careful consideration of whether
the 'crime reflects transient immaturity."' Hawkins, at *5 n.7 (citing Montgomery v. Louisiana,
136 S.Ct. 718, 735 (2016)). This inquiry ought to consider the individual's "maturation, or lack
thereof, since the time of the crime and in relationship to becoming an adult." Id. (citing Hayden
v. Keller, 2015 WL 5773634 at *3, 10 (E.D. N.C. 2015)).
At the hearing, the Board's line of questioning appeared designed to give the pretense that
the Board would consider - · s youth and subsequent maturation without actually
conducting any meaningful inquiry. Martin v. Stanford, 2017 WL 5163878 (Cayuga County,
2017) (the "limited attention" paid by the Board to age and maturity "does not satisfy the Eighth
Amendment"). In fact, after noting that it would "certainly" look i n t o - ' s development
since the commission of the crime because he was a teenager, the Board instead pivoted to ask•
-

what he did when the shooting started during the instance offense. Chachkes Aff. Ex. 1 at

12.
In its decision, the Board relied heavily on the "plan" for the original offense and

irrationally placed responsibility for the "plan" on teenaged- despite more common sense
testimony about the plan for the robbery coming f r o m - · Chachkes Aff. Ex. 1 at 3:2-13;
8:4-14; 16:7-16. The Board's transfer of responsibility from the 30 year-old adult to the 16 yearold goes against Hawkins and what the legislature has recognized in its Raise the Age legislation
last year. The Board's mention of age here evidences nothing more than an attempt to read the
requirements of Hawkins into the record, but not actually fulfill them. The failure to actually
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consider youth among the factors weighing in favor o f - ' s parole release is contrary to
the law set forth under Hawkins, rendering the Board's decision arbitrary and capricious.
2.

The Board's decision is improper because it focused almost exclusively
on the nature of the instant offense, ignoring - ' s evident
rehabilitative accomplishments, release plans, and community support.

Removing the Board's unsupported reliance on this disproven "plan" that "escalated", its
"significant concern" t h a t - ' s participation (at sixteen) in planning a robbery of a bicycle
store with his uncle does not justify its conclusion t h a t - ' s "release to supervision is not
compatible with the welfare of society" after 23 years of imprisonment, including six years of
parole denials. To further bolster its otherwise wholly punitive decision, the Board cited pre-2007
disciplinary violations. Chachkes Aff. Ex. 3 at 1-2. -

has not had a disciplinary violation

in ten years. Citing his decade-old disciplinary history as a reason his release is incompatible with
society is also arbitrary. Notably, the Board did not cite his disciplinary history in 2011, 2013, or
2015 as supporting parole denial. Chachkes Aff. Ex. 15. In those decisions, the Board explicitly
relies solely on the fact t h a t - shot an officer. Id.
Putting the pre-textual justifications o f - ' s "plan" and decade-old disciplinary
history aside, in reality, the Board here based its decision solely on the seriousness of the offense,
contrary to the law requiring consideration of all the 259-i enumerated factors. See Matter of
Huntley v. Evans, 910 N.Y.S.2d 112 (2d Dep't 2010) ("where the Parole Board denies release to

parole solely on the basis of the seriousness of the offense ... it acts irrationally"). These factors
required by Section 259 of the Executive Law include, but are not limited to:
... the institutional records (including program goals and
accomplishments, vocational education, academic achievements, etc.);
release plans, including community resources, employment, education
and training and available support services; . . . the seriousness of the
offense, with due consideration to the type of sentence, length of
sentence and recommendations of the sentencing court, the attorney and
the pre-sentence probation report, and the prior criminal record.
7
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Matter ofRodriguez, Index No. 8670/2015, at *9. The Board's mere acknowledgement that other
factors are "noted" does not suffice. See Matter of Wallman v. Travis, 794 N.Y.S.2d 381,386 (1st
Dep't 2005) (Board's "fleeting reference" to prisoner's disciplinary record, programming, and
community support was insufficient); Johnson v. New York State Div. of Parole, 65 A.D.3d 838,
839 (4th Dep't 2009) (Board's failure to consider all of the statutory factors weighing in favor of
release, including the prisoner's exemplary record, rendered its decision arbitrary). Only after
considering all the factors relevant to the particular prisoner may the Board assign greater or lesser
weight or emphasis to particular factors. Id.
Although the Board enjoys discretion in how to weigh the statutory factors, the evaluation
cannot be wholly pre-textual, as it was i n - ' s hearing. 3 For example, in King v. New York

State Division of Parole, where the petitioner had been convicted of killing a police officer, the
Appellate Division, First Department held for petitioner, noting that "while mention was made in
the Board's decision of other factors relevant to petitioner's release, these factors, all of which
weighed in favor of petitioner's application, were mentioned only to dismiss them in light of the
fact that a police officer had been killed." 190 A.D.2d at 434. The court notably explained:
Certainly, every murder conviction is inherently a matter of the utmost
seriousness since it reflects the unjustifiable taking and tragic loss of
human life. Since, however, the Legislature has determined that a
murder conviction per se should not preclude parole, there must be a
showing of some aggravating circumstances beyond the seriousness of
the crime itself.

Id. at 433. See also Chachkes Aff. Ex. 16, Matter of Kellogg v. New York State Board of Parole,
Index No. 160366/2016 (Sup. Ct. New York Cnty. Mar. 20, 2017) (Engoron, J.) ("The '25 years'

3 To the extent that the Board purported to be operating in accordance with the 2011 amendments when it applied
the 2014 regulations to
's parole hearing and decision in April 2017, it failed to comply with the 2011
amendments because the 2014 regulations fail to spell out what the amendment required. It treats the risk and needs
assessments as additional, undifferentiated information to which the Board is free to assign any weight.
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in '25-years-to-life' must mean something. If ... a prisoner as pristine and perfect as a prisoner
can be ... is not released now, the 25 years becomes meaningless, and, in effect, is read out of the
sentence. The sentence might just as well have been 'life-unless-paroled'); Coaxum v. NY. State

Bd. of Parole, 827 N.Y.S.2d 489, 490, 497 (Sup. Ct. Bronx Cnty. 2006) (where the Parole Board
denied parole for an "indisputably" model prisoner without considering prisoner's rehabilitation,
the court ordered new hearing, holding that "[t]his failure to accept the court's sentence, by which
the Board is bound, as well as to recognize the goals of New York's penal and corrections system,
is a determination that itself undermines respect for the law.")

Further, Section 259 of the

Executive Law provides that while parole is not to be granted merely as a reward for an
individual's positive conduct and rehabilitative achievements while incarcerated, these factors
must be given weight. Exec. L. § 259-c(4) and 259-i(2)(c)(A). Indeed, while the Board's decision
need not explicitly mention each factor, the Board must actually consider and weigh each relevant
statutory factor and, "where the record convincingly demonstrates that the board did in fact fail to
consider the proper standards, the courts must intervene." Matter of King v. New York State Div.

ofParole, 190 A.D.2d 423,431 (1st Dep't 1993), aff'd, 83 N.Y.2d 788 (1994).
The stark contrast between the transcript and the decision reveals that the decision was
obviously pre-determined, a "foregone conclusion." King, 190 A.D.2d at 432. As the hearing
transcript demonstrates, every factor favors - ' s release, except the "opposition," which
were merely computer generated boilerplate letters containing inaccuracies regarding a crime for
which -

was acquitted. Indeed, the Board here was presented with evidence o f .

- ' s ability, and desire, to become a productive member of society: - ' s remarkable
disciplinary record over the past ten years; his successful completion of all rehabilitative programs;
his growing academic record, including his completion of a GED program and three separate
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vocational certificates; numerous letters of support, including an invitation to live and work with
long-time friend

; a n d - ' s COMPAS assessment that indicates almost no

risk of reoffending. -

expressed sincere and heartfelt remorse, both at his hearing and in

his submissions to the Parole Board, to the individuals and families of those impacted by his
actions on the day of the crime. See, e.g., Chachkes Aff. Ex. 1 at 8, 17; Chachkes Aff. Ex. 2 at 1,
5, 11.

The Board's denial relies only on the nature of the instant offense, falsely attributing all
leadership and design of the "plan" to 16 year-old- rehashing the events of the day and
explicitly c i t i n g - ' s vaguely "clear intent to act criminally." Chachkes Aff. Ex. 3 at 1. In
the face of evidence that - b e a r s no risk to society but instead will likely contribute to it,
the Board nevertheless concluded that his release "would be incompatible with the welfare of
society." Id. Even though - i s now a 39 year-old man who committed a crime at the
mere age of 16 and has already served a term of 23 years, the Board nevertheless concluded that
- · s release would undermine respect for the law. Id.
B.

The Board's Decision Evades Intelligent Judicial Review By Failing To State
The Reasons For Parole Denial In Detail, Necessarily Rendering It Improper.

Executive Law Section 259-i(2)(c)(A) requires that when an individual is denied parole
release, "the inmate shall be informed in writing ... of the factors and reasons for such denial of
parole. Such reasons shall be given in detail and not in conclusory terms." Exec. L. § 259i(2)(c)(A). This statutory requirement intends to enable intelligent judicial review. See, e.g.,
Matter of Mayfield v. Evans, 93 A.D.3d 98, 110 (1st Dep't 2012) ("the absence of a detailed
decision inappropriately foreclosed the possibility of intelligent review"). Without an articulation
of the Board's reasons for its decision, a court's "authority to review in the proper circumstances
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is thwarted entirely." Matter of West v. New York State Bd. ofParole, 41 Misc.3d 1214(A), at *2
(Sup. Ct. Albany Cty. 2013).
It is "unacceptable, under the law, for [the Board] to have simply restated the usual and

predictable language contained in so many parole release denial decisions, with no specificity or
other explanation to justify parole denial." Matter ofRabenbauer v. New York State Dep 't ofCorr.
& Cmty. Supervision, 41 Misc.3d 1235(A), at *4 (Sup. Ct. Sullivan Cty. 2013) (denial arbitrary

where Board failed to articulate any reasoning for its decision). See also, Matter of Rodriguez v.
New York State Bd. of Parole, Index No. 8670/2015, at *14 (Sup. Ct. Orange Cty. 2016) ("The

Board's failure to provide detailed, non-conclusory reasons for its denials of release cannot
continue").
It is likewise unacceptable for the Board to issue a "boilerplate" decision. See, e.g., Matter

of West, 41 Misc.3d at *4 (holding that the Board's "boilerplate decision" is "utterly inadequate,"

and "failed to provide [the court] a basis upon which the Court could review the Board's
decision"). For instance, in Morris v. New York State Department of Corrections, the Supreme
Court, Columbia County concluded that the Board's "passing mention" of a prisoner's institutional
accomplishments and its "conclusory statement that 'required statutory factors have been
considered, including your risk to the community, rehabilitation efforts, and your needs for
successful community reintegration,' were woefully inadequate in the circumstances of this case
to demonstrate that the Board weighed or fairly considered the required statutory factors." 963
N.Y.S.2d 852,858 (Sup. Ct. Columbia Cty. 2013). The court further found that the Board's "mere
recitation of the materials it purportedly considered that were favorable to petitioner provide[ d] no
assurance whatsoever ... that the Board indeed fairly considered such materials, particularly since
the only reason articulated therefor was petitioner's crime." Id. at 859. Likewise, the Second
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Department has found that where the Board's decision denying parole "was set forth in conclusory
terms, which is contrary to law" it is not rehabilitated by a mere mention of a petitioner's
institutional record. Matter of Ramirez v. Evans, 987 N.Y.S.2d 415,416 (2d Dep't 2014).
The Decision here cited only the original offense and disciplinary actions that had occurred
prior to 2007 as elements counting against-'s release. Chackes Aff. Ex. 3 at 1-2. It
otherwise noted that "[r]equired statutory factors have been considered, including your risk to the
community, rehabilitations efforts, and your needs for successful community reintegration" yet
concluded, "[t]o grant your release at this time would so deprecate the seriousness of your offense
as to undermine respect for the law." Id. at 1-2. This conclusion, partially based on a misleading
recitation of the "plan" -

described at the hearing, is nothing more than a restatement of

the language of the statute, Executive Law§ 259-i(2)(c)(A), and cannot have afforded weight to
the substantial factors balancing in favor o ~ ' s release. See West, 41 Misc.3d at *4 (denial
unsupported by transcript); Rabenbauer, 41 Misc.3d at *4 (mere "passing mention" of the
petitioner's institutional accomplishments is "unacceptable").
The administrate appeal denial is similarly boilerplate. After ten pages of boilerplate legal
arguments, it addresses - · s specific decision in a bulleted-list of nine points. Chachkes
Aff. Ex. 14 at 9. The Board's failure to articulate in detail the reasons it denied-'s release
forecloses the possibility of intelligent judicial review, necessarily rendering it improper.

POINT II
II.

'S PROCEDURAL DUE PROCESS

THE BOARD HAS VIOLATED
RIGHTS.

- · s procedural due process rights require that the parole process afford him the
opportunity to address false accusations in victim impact states, and require that the Board of
Parole consider his request in the context of his COMPAS assessment. Here, both of those rights
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were violated, and that alone is grounds to vacate the Board's opinion and g r a n t - a new
hearing.

A.

The Board Failed to Provide an Opportunity for to Address the
False Accusations in the Victim Impact Statements and Read the Statement
He Prepared for His Parole Board Hearing, in Violation of His Due Process
Rights.

Apart from the nature of the instant offense, the only other factor that may weigh against
- s release is the "opposition." By failing to p r o v i d e - an opportunity to address
the "opposition to his release," the Board violates his procedural due process rights. Indeed, when
the procedural due process afforded a prisoner with respect to a parole release determination is at
issue, the United States Supreme Court has held that "due process is satisfied simply by an
opportunity to be heard and a statement of the reasons for denial of parole." Robles, 745 F.Supp.2d
at 274 (citing Greenholtz v. Inmates of the Nebraska Penal & Corr. Complex, 442 U.S. 1, 16
(1979)). Namely, the statement of the reasons for denial of parole should inform the prisoner "in
what respect he falls short of qualifying for parole." Id.
As explained above, New York Executive Law section 259-i(2)(a)(i) provides that parole
release decisions should be made in accordance with the guidelines set forth in section 259-c(4) of
the Executive Law. It further requires that the reasons for denial be given "in detail and not in
conclusory terms." A victim impact statement is among the factors to consider in making a parole
release determination. Exec. Law§ 259-i(2)(c)(A).
That the Department of Corrections and Community Supervisions regulations require that
victim impact statements shall be maintained in confidence is not a prohibition on the Board's
explanation of what reliance, if any, it placed on those statements in m a k i n g - ' s parole
release determination. 9 NYCRR § 8002.4. Indeed, reading Section 8002.4 under the framework
of Executive Law Sections 259-c(4) and 259-i(2)(a)(i) necessarily requires the Board to address
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the extent to which it relied on the opposition t o - ' s release. Furthermore, the computergenerated petitions in opposition o f - ' s release that falsely state - · s guilt for the
death of the officer do not qualify as victim impact statements that the Board maintains require
confidential treatment.
In West v. New York State Board ofParole, the Supreme Court, Albany County recognized
this relationship, stating that "[t]he mandate that a victim impact statement 'shall be maintained in
confidence' certainly should not trump the statutory requirement that the Board's decision reveal
the factors and reasons it considered in reaching its decision, particularly when such consideration
is mandated by statute, Executive Law § 259-i(2)(a)." 41 Misc.3d at *3 (citing 9 NYCRR §
8002.4(e)). The Court vacated the Board's "disingenuous and purely ceremonial description of
the factors and reasons for its decision," where "material relied upon by the Board remains
undisclosed in the hearing and in its determination." Id. The Court took issue with the undisclosed
victim impact statement, "which argued repeatedly over seven parole board appearances that
Petitioner should never be released from prison." Id. at n.4. Specifically, the Court explained that
it "has no way of knowing how and to what extent the Board's determination was influenced by
such an extreme recommendation." Id. Recently, the Supreme Court, Dutchess County went
further in Ruzas v. Stanford, holding that the substance of statements of opposition from third
parties - as distinct from victim impact statements - is inappropriately withheld as confidential.
Chachkes Aff. Ex. 17 at 10 (holding that, with respect to the third party statements, "only names
and addresses are to remain confidential ... not the substance of the letters").
Here, despite filing a Freedom of Information Law request with the Department of
Corrections and Community Services, -

has not yet been able to obtain more information

about the opposition filed in his case and specifically how many of the computer-generated letters
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containing false information have been filed. See Chachkes Aff. Ex. 10.4 Without any elaboration
as to this continued opposition, judicial review to ensure that the Board's decision is not arbitrary
necessarily becomes impossible.
Further, the Board completely dismissed-s attempt to read a statement he had
prepared specifically for the hearing, which was designed to further illustrate his remorse and
maturity since the original offense. Chachkes Aff. Ex. 1 at 17. The Board's request t h a t instead "fax it" was a flagrant violation of his due process rights. See People v. Morgan, 149 A.D.
3d 1148, 1152 (3rd Dep't 2017) (the right of a criminal defendant to testify on his own behalf is
"a fundamental principle of due process"). -

had prepared the statement because he was

afraid that, in his emotional and nervous state, he would be unable to effectively communicate his
genuine remorse to the Board. It was apparent from the timing of the hearing and the decision that
the statement was not read or considered before the decision was rendered. He should have been
allowed to fully communicate this remorse, in his own words and voice. The Board's refusal to
permit-to do so violated his due process rights.

B.

The Board Has Violated - ' s Substantive Due Process Rights By
Failing To Comply With The Executive Law.

The 2011 amendments to the Executive Law created a limited liberty interest in parole
release, a presumption of release absent the forward-looking factors indicative of a lack of
rehabilitation. In tum, the Due Process protections of the State and Federal Constitution require
the Board of Parole to specifically designate reasons for not crediting the COMPAS assessment.

A second FOIL request for only the number of automatically generated opposition letters and copies of those
letters with all identifying information redacted is currently pending while the Department of Corrections and
Community Supervision "are attempting to determine what, if any, records are available." Even if this request is
ultimately granted, however, it does not change the fact that the Parole Board has provided absolutely no
explanation as to how these, or any other, statements of opposition may have impacted its decision. Further,
notwithstanding his amended request in an attempt to obtain some information,
continues to believe that
the boilerplate and computer generated forms containing false statements do not qualify as victim impact statements
and should not be considered as such. Chackes Aff. Ex. 11.
4
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In order to "invoke [the] procedural protection" afforded by the Due Process Clause, an
individual must first "establish that one of these interests is at stake." Wilkinson, 545 U.S. at 221.
Prior to 2011, in New York State, it had been consistently held that "Executive Law § 259-i does
not create in any prisoner an entitlement to, or a legitimate expectation of, release [and,] therefore,
no constitutionally protected liberty interests are implicated by the Parole Board's exercise of its
discretion to deny parole." Atkinson v. Bd. ofParole, 24 Misc.3d 1207(A), at *4 (Sup. Ct. Albany
Cty. 2009). See, e.g., Russo v. New York State Bd. ofParole, 50 N.Y.2d 69, 75 (1980) ("What the
New York statute promises, simply put, is that guidelines shall be established and followed unless
reasons are given for not following them"). See also Linares v Annucci, 16-1800-PR, 2017 WL
4570600, at *2 [2d Cir Oct. 13, 2017](remanding to district court to determine whether 2011
amendment created liberty interest).
However, the justification for concluding that the statute does not create a limited liberty
interest has been dismantled by recent legislative action. Prior to the 2011 Amendments, these
decisions relied on the portion of the 1978 Executive Law that directed the Board to develop
guidelines (Exec. Law § 259-c(4), 259-i(2)(c) (1978)) and the fact that those guidelines were
constructed by two static factors that, by statute and regulation, were merely advisory. In contrast,
the 2011 Amendments direct the Board to consider parole release specifically in light of forwardlooking empirical evidence. The old regulations only required that reasons be given for departure;
neither the statute nor the regulated specified or cabined what or how aggregating or mitigating
factors would be weighted to render the ultimate release decision. 9 NYCRR § 8001.3 (repealed).
By amending the parole release law in 2011 to requiring the Board of Parole to adopt
evidence-based practices, the Legislature evidenced a clear intent to cabin and guide discretion.
Contrary to the scheme operative from 1978 until 2011, the recent amendments expressly direct
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the Board how to measure whether the individual has met the statutory standard. A favorable
outcome of the risks and needs assessment, l i k e - s score of "low risk" creates a limited
liberty interest in the presumption of parole release, but one that is nonetheless protected by the
Due Process clauses of the state and federal constitutions.
Here, the Board's decision fails to apply the presumption in favor of release resultant from
- ' s positive COMPAS assessment. The resulting inequity is the denial o f - ' s
release, in violation of his substantive due process rights. See Robles v. Dennison, 745 F.Supp.2d
244, 287 (W.D.N.Y. 2010) (finding that petitioner's claim sounds in substantive due process where

it challenges the denial of parole release "as incorrect and unfair").

POINT III
III.

THE BOARD'S DETERMINATION VIOLATES
S EIGHTH
AMENDMENT RIGHTS BECAUSE THE BOARD'S FAILURE TO CONSIDER
SAGE AT THE TIME OF OFFENSE AS A MITIGATING FACTOR.
At the time of the commission of the crime, -

was just sixteen years old. In all

meaningful respects, he was no more than an immature adolescent, still forming the capacity for
judgment and responsibility. Because these distinctive characteristics and traits are common
among juveniles, the United States Supreme Court has recently held in a line of cases that the
Eighth Amendment places clear limits on the punishment of youth. See Montgomery v. Louisiana,
136 S. Ct. 718 (2016); Miller v. Alabama, 132 S. Ct. 2455 (2012); Graham v. Florida, 560 U.S.
48 (2010).

The Court has found that, as compared to adults, young people are still forming their
characters, have an underdeveloped sense of judgment and responsibility, are more vulnerable to
negative external pressure, have diminished moral culpability, and possess a greater capacity to
change. Montgomery, 136 S. Ct. at 733; Miller, 132 S. Ct. at 2464-65; Graham, 560 U.S. at 6869. Based on these conclusions, the Court in Graham categorically struck down juvenile life
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without parole sentences for non-homicide crimes. 560 U.S. at 74. Two years later, the Court
extended that prohibition to mandatory sentences of life without parole for juvenile homicide
offenders in Miller. 132 S. Ct. at 2460. Just this spring the Court in clarified its position in Miller,
finding that "life without parole is an excessive sentence for children whose crimes reflect transient
immaturity," and "the procedural requirement necessary to implement [this] substantive
guarantee" is a "hearing where youth and its attendant characteristics are considered."
Montgomery, 136 S. Ct. at 734-35 (citing Miller, 132 S.Ct. at 24 71) (internal quotation marks and

citations omitted).
The Supreme Court's decisions in Montgomery, Miller, and Graham were motivated by
compelling empirical evidence that, in the context of criminal culpability, the adolescent mind is
less neurologically mature than the adult mind. See, e.g., Miller, 132 S. Ct. at 2464 (holding that
the Court's decision "rested not only on common sense ... but on science and social science");
Graham, 560 U.S. at 68 (noting that "developments in psychology and brain science continue to

show fundamental differences between juvenile and adult minds"). This empirical evidence,
however, does not draw the line between maturity and immaturity at age 18. Instead, numerous
neurological and psychological studies have shown that the prefrontal regulatory system, which
controls emotions and rational judgment, "is not fully mature until an individual reaches his or her
twenties." Brief of Amici Curiae J. Lawrence Aber, et al. in Support of Petitioners, Miller v.
Alabama (Jan. 17, 2012) at 9 (citing Jay Giedd, Structural Magnetic Resonance Imaging of the
Adolescent Brain, 1021 Annals N.Y. Acad. Sci. 77, 83 (2004); Nitin Gogtay et al., Dynamic
Mapping ofHuman Cortical Development During Childhood Through Early Adulthood, 101 Proc.

Nat'l Acad. Sci. 8174, 8178 (2004)). Specifically, research suggests that the brain does not reach
biological maturity until somewhere between the ages of 22 and 25. See Tracy Rightmer, Arrested
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Development: Juveniles' Immature Brains Make Them Less Culpable, 9 QUINNIPIAC HEALTH L. J.
1, 23-25 (2005) (explaining that "the brain is effectively under construction ... up to the age of
twenty-five," and that "juveniles as old as twenty-two may not be as biologically mature or as
culpable as adults").
On April 28, 2016, the Third Department, Appellate Division interpreted the procedural
requirements set forth in Montgomery at the sentencing stage to require an analogous procedure at
the parole releasing hearing stage. Hawkins v. New York State Dep 't ofCorr. & Cmty. Supervision,
2016 WL 1689740 at *4 (3dDep't 2016) (citing Montgomery, 136 S. Ct. at 735)(intemal quotation
marks omitted). The Third Department explained that because the Parole Board is "the entity
charged with determining whether [an individual requesting parole release] will serve a life
sentence" it must "consider the significance of [that individual's] youth and its attendant
circumstances at the time of the commission of the crime before making a parole determination."
Id. at *2.
It is axiomatic, then, that both the Eighth Amendment and New York State law require the
Parole Board to take youth into account when considering parole for all young offenders whose
actions may have been influenced by their neurological immaturity. Yet, in m a k i n g - ' s
parole release determination, the Parole Board did not consider his youth. The record demonstrates
that the Board both described-'s actions as "senseless" and acknowledged the significant
evidence that -

has grown into a mature, self-controlled, rule-abiding adult. But the

record also demonstrates that the Board failed to make the necessary connection between
senselessness and youth, or, as is now the case, sensibility and maturity. This failure constitutes a
violation o f - ' s Eighth Amendment rights.
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CONCLUSION
- · now a 39-year-old man, has been imprisoned for 23 years. He has been denied
parole four times and each decision hinges on the same unchanging factors, specifically, a robbery
led by his 30 year-old uncle which led to his death and an officer's death, that he participated in
as a 16-year old. He has demonstrated responsibility and remorse for his actions, and the ability
to ·be a productive member of society.

His release is supported by family, friends, and

professionals, all of whom express their belief that - h a s been rehabilitated. The Board's
decision to deny -

-
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parole for the fourth time, in light of all of these factors supporting his

release, imposes a further prolonged term of imprisonment on a now middle-aged man. It not only
violates New York State law, but also the New York and Federal Constitutions.
For the foregoing reasons, the Court should reverse the determination of the Board of
Parole on April 10, 2017 and order a de novo parole hearing in which the proper weight is given
to all statutory factors, in conformance with the forward-looking framework set forth in Executive
Law§ 259-c(4).
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